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BEFORE THE ARBITRAL TRIBUNAL CONSISTING OF

JUSTICE MR. M. RAMAKRISHNA, RETD. CHIEF JUSTICE HIGH
COURTOF JAMMU AND KASHMIR/ SOLE ARBITRATOR

BETWEEN

SURUCHI PROPERTIES PVT. LTD.

A Cormpany registered under the

provisions of the Companies Aci

having is Regd Office at

Neo.7,Chittaranjan Avenue,

KOLKATA -100672

: Having its Branch Office

s At No. 100, K.H. Road, -
BANGALORE - 560 027, ' ’
Herewith represented by its :
Authorised Signatory Mr. Ashwin Sancheti - CLAIMANT

AND

L. The Medical Relief Society
Of South Canara {Maripai)
Masipal Hospital, Aicport Road, i
BANGALORE ‘

& 2. M, F. Dayanaad Pai.

Sfo lat= P, Narasimba Pai,
tlaving its office

AtNo 10/1, Ground Floor,
Laksluninarayana Complex,

Palace Road. ‘
BANGALORE — 560 401 .. RESPONDENTS.
AWARD
L This is 2 Claim Perition filed by the Claimant seeking for  Specific

Performance against the Respondent. ! have been appointed as Arbitrator by

conset of both the parties. [ have accepted and emtered reference of

Arbiteation.

2. The Claimant has filed its Claim Statement, separate Objections have been I

filed by the Respondents. The Claimant has subsequently filed 2 Rejoinder to
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. J’y boih the Statement of Objections. Since the erntire matter is on the basis of

{/ documents excouted berween the parties and correspondence exchanged

i
i
H
;
§
3

between the parties which documents and correspondences are undisputed.

| The parties at the hearing held on 24.1.2007 have submitied that they have no

; oral evidence in the matter. In vi_efv of the submissions made by the {gared
f counse] that they have no evidence to lead on the point of dispute between the
partics and that the mastter may be decided by the Arbitrator on the available
: documents and lcgal position, there was no requirement to record Orul

Evidence.

: 3. The matter was posted and was heard on 4.3.2007, 25032007, 30.6.2007,
24062007, 2272007 and 15.8.2007 when all the Counsels addressed
arguments in detail. The Tribunal fias formulated the points for determinatioa

in the siting held on 21.0.2007. In view of the admitted documents and

correspondence, the point of dispute is very much narrowed down. Hence it is

not necessary to consider all the pleadings in detall. [ will refor o the

pleadings briefly only to come 1o a finding on the dispute.

4, The Claimant is 2 Company incorporated under the provisions the Companics
Act 1956 and has its Registércd Qffice at Kofkata and branch office at

Bangalore. The Claimaat is a builder and Developer. The Claimant contends

thet the I* Respondent agreed t0 seil the Claim Schedule Property to the 2™
Respondent under an Agreement of Sale dated 9.3.2004 in furtherance of

which the 2™ Respondent has executed a Nomination Agreement in favour of

the Claimant herein on 03.05.2004 nominating the Claimant to take sale of the

ik dratiadid il

§ propertics, There were certain litigations and or encumbrances over portions
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GOVERNMENT OF KABNATAKA

DEPARTMENT OF STAMPS AND REGISTRATION %

| No:DRUDUS/V/ 372007 - 08

DATED:(1.08.2008

i
- !
4 CERTIFICATE U/5. 41 OF THE KARNATAKA STAMP ACT 1957 !
|

| " Certified that 2 sum of Rs.77,42,840/{Rs.Seventy Seven Lakhs Fourty Two

| . Thousand Eight Hundred and Fourty only) being the proper stamp duty and fine of | ‘
. Rs.5/{Rupees Five only)totally Rs.77.42,845/Rs. Seventy Seven Lakhs Fourty

z Two Thousand Eight Hundred and Fourtv Five only)has been paid by i

M”s SURUCHI PROPERTIES PVT.LTD.,branch office at No:100,K.H.Road, |

-560 027, rep.by MrAshwia Sanchetivide DD No:068275 Dated: |

LTy
z}‘lu' drawn on VIJAYA BANK Residency Road B .Bangalore. ;
MED) {
|
|
l

THERISVI 3 12007 - 08

DATED:01.08.2008

EER TIF ICATE U/S. 32 OF THE KARNATAKA STAMP ACT 19

méﬁ'g
"Certified that this docament i dulv stamped”. J‘:t

Daguiv Comminsglentr o Stmm

Shlvefinegas Rago. Diat, Sacgalarg
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of the Claim Petition Schedule properties. it was the obligaiion “of the 2™
Respondent to ¢lear these .!itigaiicns and or encumbrance and to make
available to the Claimant the property frez from all encumbrance and
litigations towards which. the Claimant was to make pavment of Rs.
3,50,00.000 in addition to the sale consideration. The Ciaimant comends thal

the Claimant has made payment of a sum of more that Rs.4.67,45,099/- gither

© directly to the 2™ Respandent or to the various persons who had atleged

claims over portions of the Claim Schedule Property and or 19 the statutory
authorities, which amount is wore than.the amount duc to be paid by tiic
Ciaimamt as regards the setieeri of dispules and clearance of
litigationsfencumibrances. During the Arguments ike Claimant’s Counsel has
stated that since these additiona! amounts were alrcady paid the same would
be adjusted from. the sale comsideration payable, at this juncture [ pointed out
to the Claimant. Counsel that imespective of the amounts paid towneds
settlement of dispuies the consideration Yable to be paid to the 1% respondent
would remaih the same and ne adjustment couid be made from and ous of tie
consideration payable to the 1% respondent. The Claimant Counsel aller
conferring with the representative of the Claimant hes submitted that since
thess amounts were incurrec; for clearance of cpcumbrances and fitigations,
they would not adjusi these amounts and would pay the bafance due to the 1
-Respondent as per the Nomination Agreement which it bas always been in o
position to pay. The Claimant claims that the Claimant is ready and witling 10
compiete the contract and the Respondents have delayed the miatter imore
particularly the e Respondent has not performed his obligations even though
the representatives of the Claimant and the 1™ Respondent were present in the

Office of the Sub-Registrar’s Office, Bangalore South Taluk on 24.3.2000 for

Mt
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registration of the Sale Decd whicfn- had been approved by both the
Respondenis. It appears that én defaul of the 2™ Respondent, the i*
Respondent has on 27-03.2006 reoninated the Agreement for Sale dated
9.32004. The Clalmant has challenged the unilateral termination and has
sought for Specific Performance of the Agreement for Sale daed 9.3.2004

read with Nomination Agreement dated 93-03-2004.

The Rcw:_)gdenis in their defence have admitted the Agreament for S;lc and
the Nomination Agreement. The ¥ Respondent has pleaded that the th
Respondent has not defaulied. The defaulis are on part of the 2% Respondent.
The I® Respondent was ready and willing to convey the property 1o the
Claimant and kept its representative preseat in the office of the Sub-Registrar
on 2432006, when the 2* Respondent absemted himself, which lead to
termination of the agreement. The dispute is essentially being between the
Claimant and the 2™ Respondent as regards the resolution of certain
titigations/encumbrances on the Claim Schedule -Propesty. The claim ‘if oy
of the Claimant could only be against the 2% Respondent and not as regards

the Claim Schedule Property, since the agreement has been terminated i o

-

valid manner.

The 1* Respondent further claims thai time was essence of the contract and
having defAulted in the performance of the obligatiofis within the time period
piescribed ie. 9.3.2006 or within the extended ~time of 2432006, fhe
Claimant and 2™ Respondent cannoi seek to take advantage of their own

wrongs and the Clalmant cannot seek for specific performance of an

£
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agreemeal which has becn validly terminated, and there is nothing for the |7

Respondent to perfcrm.'

The 2™ Respondent has also filed its objection whereundec the 2™ Respondent
claims thai the unreasopable demand of the Claimant to ¢ledr sfi
cacumbrances and litigations before the execution of the Sale Deed. led to a
disputz due to which the Agreement came te be ierminated by the ¥

Respondent.

The 2* Respondent contended tha: he was also ready and willing to cxecute
the Sale Deed in favour of the Claimant but it is only due to the insistence of
cxecution of the Supplemental Agrecment by the Claimeant that the

transaction could not be completed.

The 2™ Respondent has fusther contended that in the interregnum  period the
2™ Respondent has seitled much of the litigation and encurnbrance and only

ad

certzin payments have 1o be made by the 2™ Respondent which payments can

be made by utilizing the payments io be made by the Claimants.

Thercafter the Claimant has filed a common rejoinder to the Objections fifed
by the Respondents contending that if the Respondent has indeed setiled all
the litigations and removed the €hcumbrances, Sale Deed could be exccuted
immediately thus avoiding any further delays. The elaimant has categoricafly

stated ihat the payments would be made by the 2™ Rgsaondent immediately.

\
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In the above clrcumsiance the shori point which arises for consideration is as

to:
Whether the Claimant is entitted for specific pecformance of
Agreement for Sale dated 9.3.2004 read with Nomination Agreement

dated 03.05.20047 1f so, on what tenns.

The 1* Respondent during the course of oral arguments has relied on the
decision reported in AIR 1997 Kamataka [4 10 say that when time was
essence of contract violation by one party would disestitie that party from

claiming specific performance.

Relying on AR 2004 Punjab and Haryana 295 the 1% Respondent contended
-that there was a express clause in the Agreement stipulating that time'was

éssenice of the agreement, failure thereof to pay within the stipulated period,

it cannot be said that the Purchaser was ready and willing to pecform his part”

*

of obligation.

IS'['

For similar purposes the 1% Respuadent has retied on the decisions eponed

" in AIR 2003 AP 430, AIR 1980 Delhi 188, AIR 1993 Supreme Court 1742

AR 1974 Calcutia 261,

The 1% Respondent has refied on the decision reported in AIR 1987 Supreme
Court 2328 to say that the preseat litigation acts oppressively 10 the interest of

the 1* Respondent and in that specific perfonnance ought not 1o be granted 1o

the claimaat, 71&,\4%

ﬂf‘t.wd/” - |
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The i¥ Respondent has also relied on the decisicn in AIR 1989 Andhira
Pradesh 276 o contend thai 2 person comniitting  default cannot seck for
specific performance of the contract and has further contended that as per the

decision 1 AIR 1959 Madhya Pradesh 30 thie contract was voidable at the

option of 1* Respondent on the failure of obligation by the Claimant and 2™

Respondent and as such the 1™ Respondent has tenminated the agreement.

Such termination is not unilateral as alleged by the Claimant.

The 1% Respondent has also relied on the decision in AIR 1934 Madras 135 to
¢

coniend that 2 party to 3 contract cannot be permitted to take advantage o its

OWIE Wiongs.

st

bt

On the basis of the above decisions relicd upon by the 1™ Respondent, the
Respondent has contended that time being essence of the Agreement and the

qod

detauits having been committed by the Claimant and the 2°° Respondent. and

the pavment having not beén made In time, the 1% Respondent had no option

but 10 real the contract as voidable und terminated the Agreement 2!1;1(1:

therefore the Claimant canuot seek for specific performance  of the avoided

agreemen. .
L -

Per contea the Claimant has contended by relying on ILR 1993 Kar 492 that a

mcre fixation of time period for the performance of a coatract or the doing of a

certain thing docs not by itself make time the essenace of the contract. The

initial presumption is that lime cannot be esseuce of coniract in cascs

qﬂf/’m
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involving sale of immovable property. Therz being reciprozal promisss w be

Pl

performed, time cannot be treated as the essence of the Agreement.

The Claimant has also relied on the decisions of the Hon'ble Supreme Court in
ALR 1967 Supreme Couri 868 and AIR 199%  Suprmne Counn 3804
contending that time cannoi be essence of contract in coniracts wehating to the
sale of ismovable property and mere fixation of time would not make it as
essence of the contract. What is to be sven is the; true intent af the purtics by
appreciating the entire agreement as a whole. |

As alrc‘ady stated the 2 agreements are admitted dosuments. Paymoents u:}(;cr
the 2 agreements are also admitted. Now the only dispute which arose for
consideration is the resofution of Eitigalinn' and encombeances on proparty
which apparently has delayed and caused certain dispules between the ;;arties.
In view of the fact that the 2™ Respondent has communicated that much of the
litigation fas boen cleared there apparenily is no bar or obstacle for execution
of the Sale Deed in favour of the Clainant by the Respondents. Thus even this

issue has become a non-issue.

Al the parties seem to be have been ready and willing 10 perform their

rcspecuve obligations but wers unable to do so on account of the pendenoy of

certain litigations/fencumbrances. 1t is a matter of common knovﬂedgc that

clearance of litigationsfencumbrance do take some time amd there cannot be 2

- specific date which could be fixed by which these issues could be rcsolvcd

The 1* Respondent was always aware of the obligatio staken bv mc 2

_,.,:,
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Respoadent as regards clearance of litigation/encuinbrances aand then the sale

o7 the Clahm Scheduie Property In favour of the Claimant,

The 1¥ Respondent did not chject to the said clause in the Nomination
Agroement at any point of Hime. Thus &t was toe lale in the day for the . [™
Respondent 1o contend otherwise in Februaryhiarch 2006, The action of the
partias as has been communicated and brought to the notice of this Tribunal by
the lcarned counsel appearing for the Claimaat clearly indicate that it is on
account of the paynient of amounts by the Claimant and the efforts made by
the Claimant and the 2% ReSpéndcxlt that the much of the propeny which was
originally under litigaiion and encumbrances. has been fieed from such
litigations and encumbrances, The detils of the paymeat made by the

claimang, by production of the copies of various letiers over a period of nearly

2 wears cstablishes the bonafides and the intention on part of the Claimant

apart from its readiness and willingress 1o complete the transzction, the
Claimant has aiso been requesting the 2™ Respondent to clear the lickgations
and encumbrances vide its innumerable iciters.

The Claimant have gone to the e:x_tem of meking payment of betlerment
charges, khaia transfer fees etc., s0 thal the titke of the ¥ Eicspandcm is
parfested.  Admittedly the possession of properics which were clca:cd' from
Titigation is stil vesting with the 2™ Respondeat. Needless to say that there is
a pant performance of the Agreement complying with e reguirement of

Section 5342 of the Transfer of Propeny Act. .
7
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For the aforesaid reasons the claim of the 1™ Respandent that the agreement
has been canceled has no merits. Admittedly the same has net been consentes

to or eccepted by the Claimant and the 2** Respoudent. Hehce the plea of

tenmination/cancellation of the Agreemant is rejocted.

1f the said claim of canceliation is rejected on account of part performance, by

handing over possession making paymen: of monies, acting on the agreemenis

tetc., then naturally the Agreements Continue 1o be in force and are binding on
I
ithe parties, thus the claim of the Climant necds o be allowed. [t is however
‘ truc that there is a delay in the cbmpietion of the transaction which was to be
completed by 9.3.2006. The said delay canaot in any manner be, attributed to
| twe Chaimant However, it is also true that the 1™ Respondent has suffeved

some losses on sccount of delay which can be coinpensated by directing the

claimant to make payment to the 1™ Respoadent of interest @42 % per annum

| calcutated from 24-03-2006 till date of payment.

i In the result ynder Section 31 of the Arbitration Conciliation Act 1996, my

Award is as fotlows:

i} The Claim Petition is allowed Ly granting decroe for Specific
Performance and the Agreement for Sale dated 9.3.2004 read wilhy
Nomination Agreement dated ¢3.05.2004. The Claimant shall pay
ihe amount of R=.22,12,23.983 as indicated in the Nomination
Agreement dated 03-03-2004.  Ou®such payment being madk.
Respondents will simultancousty deliver possession of lands
mentioned in the Schedule to the Claim and the Schedule to this
Award to the Claimans and also handover all original title deeds.
documents ctc, in respect of the Schedule Property to the
Claimnant. .

-

i) The Claimant is dirccted to make payment iv the 1™ Respondent of
interest @ 12 % per annum on the consideration amount of Rs.

Ty

72,12.23,983 calculated from 24-03-2 ﬁ;:?W
1/ iV
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The 2 Respondent shail clear ail other  fitipations or
encurubrances if apy existing as regacds the Claim Schedule
Proparty, if not aiready cfcared.

Respondent No. | and 2 are directed ie from time to time and at all
titnes heieafier at the request and costs of the Claimant execute and
register or cause W be done executed and registered ail such further
acts deeds and things for further better and more perfect]y assuring
the Schedule Property and every pan theceof as shall or may be
reasonably requied by the Claimant and obtain all requisite
permissions from the concerned autheritics, if so required.

The Claimant shalt be entitled to apply for and obtain khata of its
ammne io the r2oords of the appropriaie authority purstians to and in
accordance with the terms of this Award.

Respondent No. 1 and 2 are direcied o either jointly or severafly
assist and co-operale with the Ciaimant in geling its name
recorded in the tecords of the appropriate authoriey and } further
direct the Respondents joiniiy and/or severally from time to time
and at all times hereafier 2t the request and costs of the Claismnt to
make, sign and execute all papers and documents and ofher acts,
deeds and things as shall or may be reguired by the Claimant.

The award iself is to be treated as conveyance of the Schedule

property by the Respondents in favour of the Claimant.

The Clairnant is liable to pay whatever Stamp Duty payable on this
Award under the Karmnataka Stamp Act and may be wegistered
undet the ladian Registration Act.

in the circumsiances, theve will be no order as i cost,

Signed by me a1 Bangalore 0@5_ Hgy 207

3

SCHEDULE PROPERTY

Al that picce and parced of land bearing Municipal No 54 {earlier HASB
Khata No.146/1A, 146/1B, 146/1C, 146/10 formed in Survey No.146/1), Munit’;ipal
No.35 {carlier HASB Khata No.93272, 983/3, 9844, 985/5 formed in Survey
No.146/3), Municipal No.56 (estlier HASB Khata Nog35/l formed in Survey
No.156/6, HASB Khata No.956/2 formed ir Survey No. 15675, HASB Khata No. 9572

formed in Survey No.156/4, HASB Khate No.95B/3 forfied in Survey l\zjﬁuf};ﬁ/ﬁ*

[ gt
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HASB Khatz No.959/4 formed in Survey No.1536/2}, Muaicipal i\m 62 (ea:h-’r HASB
Khaa No.966/2 and 967/3 formed in Survey No.136/1), Muntc:ipai Nf_:i()_(_narhcr
HASE Khata No.706/1B-314/1B, formed in Sumvey No.143/7, FiASB Khata
N0A970/2', 97143, 972/4, 973/5, WEAC-3147/1C formed in Survey No.143/3),
Municipal No.§1 (earlier HASB Khata No.636/1, 6362 formed in Survey Ne.147/2),
Municipal No62 {earlier HASD Khata No.740/) forined i Survey ;\'0.155-«’315, HASB
Khata No.740/2 formed in Survey Nod353/3F, HASB Khata Né.?-%i:?,'forr_ijch in
Survey No.155/3G), Municipal No.64 (earlier HASB Khata No 99072, 99113, 992/4,
99375, 994/2, 99373, 996/4, 99715 formed in Survey No.146/2}, Municipal No .65
(earlier HASB Khata No.706/IE, 706/1F, 706/1D formed in Survey No.l4R),
Municipal No.66 {earlier HASB Khata No.733/3, 734/1, 735/1 formed in Survey
No.147/1), Municipal No.67 (eadier HASS Khata No.73612, 736/2A, 736/3B, 736/4C
formed in Survey No.147/2), Municipal No.58 {earlicr HASB K_ha-ta Na. 7364, 73753
formed in Survey No.147/2), Municipal No.69 (earlicr HASB Khata No. 73741, 73871,
7391 formed in Survey No.I55IB) in all measuring 3,25.857 Square Feel all
siwated at Muniyeliappa Garden, Kodihalli, Ward No.73, Airport Road, Bangalore
and boundead as follows; ' '

N THE EAST: Property belonging to Rustum Bag;
WEST: Road leading to Karmnataka Golf Association
and Private Propeity;
NORTH:  Remsining portion of property belonging w
Medicat Relief Soclety and Private Property;
SOUTH:  BWSSB Nala/Storm Water Drain;

&‘u‘d \ 7008~ -708% '\ i 2 e

4
§

,\/ M"r

Justie€ M Ramakrisha
Sole Artbitrator

BangMore #\ UV 26 07
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BEFORE THE ARBITRAL TRIBUNAL CONSISTING OQF
JUSTICE MR. M. RAMAKRISHNA, RETD. CHIEF JUSTICE HIGH
COURT OF JANMMY AND KASHMIR/

SOLE ARBITRATOR : ﬁ
) 2%.9 e:-"‘"i’k;’ﬂ

Date: 29,02 2008
INTHE MATTER OF DISPUTE

Swruchi Propertizs Private Lid , o Clahmang
Versus

Medical Relicf Society of South Canar's
And another. ... Respondents
Present:

Mr. Ashwin Sancheti )
- Suruchi Pyoperties Private Lid,

Mr. G S Srinivas
Advocate for Suruchi Properties Pet. Ltd., -

Mr. H.R Sriavas Rao
Medical Relief Society of Souil: Canara.
Respondent No.1.

Mr. L § Kiran Mayes
Advocate for Respondent No.!.

M. P, Dayanand Pai,
Respondent No.2.

Mr. Umesh ¥
Advocate for Respondent Na.2

I The Tribunal passed an Award on 30.11.2007 directing the Claimant o
make payment of varous amounts ard directing the Respondends to
handover the possession of the Awacd Schedule Prapedies 1o the
Climants along  with the original documents relating thereto
Subsequent 1o the award the parties wished @ have the pres¢nt smm;, o

confinm the following: 4/&/%
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i To confirm the payment having been made;
il To confirm handing over of the possession of the property w the
Claimant; . .
i To confirm the handing over all the original documents relating 1o

the Schedule Property to the Claimant .
Pavments: In terms of the Award dated 30.11.2007 the Claimanis have
made the necessary payments to the 1™ Respondent. The receipt of
which has been confimned to have been received in full and final
setilement of all the dues payable by the Claimant and the 2™
Respondent to the 1 Respondent. '

4

Date Cbeque |  Amount ~ Favouring Drawn on '
No.
01.12.2007 | 274790 | 50,000,000.00 | The Medica! Vijay Bank,
Relief Society of | Residency Road
South Canara Branch,
15.12.2007 | 274791 | 50,000,000.00 | The Medical Bangalore - 560
- Relief Society of | 025
South Canara )
01.01.2008 | 274792 § 50,000,060.00 | The Medical '
- ’ Relief Society of ’
South Canara
15.01.2008 ; 274793 | 50,000,000.00 | The Medical
Relief Society of -
South Canara !
1 01.02.2008 | 274794 | 21,223,983.00 | The Medical
Relief Society of
South Canara
Total 122,12,23,983 .60

The above amount totally constitute Rs.22,12,23 983/~ (Rupees Twenty
Two Crores Twelve Lakhs Twenty Three Thousand MNine Hundred
Eiglity Three only} being the sale consideration under the Agreement of
Sale dated 9.3.2004 and the Nomination Agreement dated 3.5.2004.

3. Interest: I had vide my Award directed the Claimant to make payment
of Interest @ 12% p.a. on the Sale Consideration. The 1¥ Respondent
has confirmed having received a sum of Rs.2,08,16,260/- (Rupees Two
Crores Eight Lakhs Sixteen Thousand Twe Hundred Sixty Only) by wayy
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of Cheque No. 274795 dated 2&-02-200%2 drawn on Vijaya bank
Residency Road Branch in favour of Medical Reiref Socicty of South
* Canara  which amounts are in full and final seitlement of the jnierest

qé amount due under the Award. ‘

4. POSSESSION - The Claimant and the Respondents have indicated 5
that possession of the Claim Schedule Propeny. as indicated in the
award has been handed over 10 the Claimant by the Respondents on 5
1522008, The Claimant has confirtoed having reccived the possession _
of the said property.

5. Original Documents: The respondents have submiited that they have :
handed over all the original decuments pernaining to the Schedule f g
Properiy. A list as furnished by them is anaexed to these Minutes at :

*Annexure — *A’.  The Claimants having confirmed receipt of ali the
original documents have submitied fhat in the evenr of any further
documents being required the Respondents be directed  to hand over i
those documents. Since | have already passed the Award directing the

Respondents o handover all the origina! documcats and- ather

docltnenis pertaining le the property, | see ro teason to pase apy fresh 7
direction. The directicn under the Award would appfy for any and all _
documents relating 1o the Schedule Propermy whether nanded ower by 7 )
fiow or nel. v ‘

These Minutes shall also form part of the Award already passed hy me,
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